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This chapter 7 case came before the court for hearing on amotion to dismiss for lack of good faith
pursuant tol1 U.S.C. § 707(a) filed by Jarry K. Galyon. For the reasons set forth below, the motion to

dismisswill be granted. Thisisacore proceeding. See 28 U.S.C. § 157(b)(2)(A), (J) and

(O).



l.

The debtor, Jesse D. Hebert, is thirty-one years old with no known hedlth problems. A native of
Texas where he attended both college and medicad school, the debtor moved to Tennesseein 1998 to
sarve hisresdency in anesthesiology at the Univeraty of Tennessee Medicd Center in Knoxville. Upon
completing his residency at the end of June 2002, the debtor became employed withHamblen Anesthesia
P.C. to provide anesthesiology services to the Morrisown/Hamblen County Hospital. His contract
provided for gross monthly income of $15,000 for the first Sx months of his employment and then$18,000
amonth theresfter.

During his residency, the debtor moonlighted at various hedlth clinics, including MediCenter, a
walk-in hedlth dinic located in Pigeon Forge, Tennessee and owned by Dr. Larry Davenport. In April
2002, the debtor agreed to purchase Medi Center from Dr. Davenport for $200,000. Unable to borrow
the necessary funds for the purchase from a financid inditution, the debtor approached Jerry Galyon, a
Sevierville attorney and a patient at MediCenter. InMay 2002, Mr. Galyon loaned the debtor $50,000
for the initid payment to Dr. Davenport. Mr. Galyon dso signed as co-maker with the debtor on two
unsecured loans, one from Sevier County Bank in May 2002 and one from Mountain National Bank in
December 2002 in the amounts of $25,000 and $200,000 respectively. The proceeds from these two
loans were used to repay Mr. Galyon for his $50,000 loan to the debtor, pay the balance owed to Dr.
Davenport, and provide operating capita to the M edi Center, whichthe debtor set up immediatdy after the
purchase from Dr. Davenport as a Tennessee Professond Limited Liability Corporation, MediCenter
Wak-in Medica Clinic, PLLC. In return for being an accommodation party on the loans, the debtor

conveyed to Mr. Galyon a 49% ownership interest in MediCenter. The transaction between the debtor



and Mr. Gayon is set forth in a contract dated December 3, 2002, modified by an Addendum dated
December 12, 2002.) The contract provided that the debtor was responsible for the day-to-day
operations of Medi Center and would work therefull time or have other licensed medica providers on staff
a dl times dthough “[i]t is understood that Dr. Hebert has entered into an employment contract with the
Morristown Anesthesiology Group for consideration of $350,000 a year.” The parties contract also
provided that Mr. Galyon was aslent partner in the business, that the debtor and “the proceeds from the
operation of the MediCenter” were respongble for al of the debts of MediCenter and the loans from
Sevier County and Mountain Nationd Banks, and that the debtor would hold Mr. Galyon harmless from
paying any of the debts.

After enteringintothe December 2002 agreement withMr. Galyon, thedebtor through Medi Center
began preparation to open and operate a string of medica spas (“MediSpas’) which would provide
thergpeutic massage and cosmetic services (e.g., facids, laser therapy, prescription creams). The firg
Medi Spaopened inMarch 2003 in Seymour, Tennessee in a building owned by Mr. Galyon; the second
opened a few months later in Pigeon Forge. The MediSpas were never profitable and closed a few
months after they wereopened. Inaddition, the Medi Center experienced financid difficulties, withitsoffice
manager being fired in February 2003 after it was discovered that she may have embezzled thousand of
dallarsfromthe MediCenter dthough no crimind chargeswere ever brought againgt her. The debtor shut

down the walk-in clinic in late October 2003 and then filed for persond bankruptcy relief under chapter

These documents were referred to, but not formdly introduced by either party during the hearing.
However, the documents are attached to Mr. Galyon's pending complaint objecting to the debtor’s
discharge and the debtor admitsther authenticity in hisanswer.  Accordingly, the court takes note thereof
to provide the full background of the parties transaction.
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7 on November 28, 2003, after Mountain National Bank and Sevier County Bank began demanding
payment from him.

Notwithgtanding that MediCenter is a separate legd entity, the debtor filed the petitioninthe name
of Jesse Dee Hebert, f/d/b/a Medi Center, and included not only his personal assets and liabilities, but dso
those of Medi Center, withno differentiationbetweenthe two.  According to the schedules, the debtor has
total assets of $99,905.00 and total lisbilities of $492,288.80. The scheduled assetsinclude $42,064 in
aretirement plan, $46,775 in office and medica equipment and furnishings, $3,550 in jewdry, $2,200 in
household furnishings and computer equipment, $600 in books and paintings, a 1995 Ford F150 valued
at $2,000, aleased 2002 Ford Expeditionwithnomind value, cash and bank account funds of $845, and
the debtor’ s 51% interest in MediCenter, which the debtor indicates has $0 value. The debtor dso lists
“for disclosure purposes only” various stocks at $0 vadue which are in “revocable trusts owned by the
debtor’ sparents.” According to the debtor’ s statement of intention and Schedule G, he plansto surrender
the 2002 Ford Expedition and regject three unexpired leases of surgica laser machines.

As for the scheduled liahilities, fifty-two creditors are listed. These include eight credit card
companiescollectively owed $31,800; twenty-seven* openaccount” creditors owed collectively $31,900;
astudent loan debt of $20,000; debtsto Charles Cooke and Londa Cooke inthe amount of $100,000and
$22,618 respectively; loan obligations to Sun Trust Bank, Mountain National Bank, and Sevier County
Bank in the respective amounts of $20,200, $188,536, and $24,224; payroll and persona taxesin the
amount of $40,000 to the Internd Revenue Service; and unpaid wages of $13,000 to Jenny Blakemore.
Jerry K. Gayon is scheduled as a co-debtor on the Mountain National Bank and Sevier County Bank

loans.



In the schedules of income and expenditures filed with the petition, the debtor indicates that heis
single with no dependents. His gross monthly income from Hamblen Anesthesia PC is listed as $18,000
with payroll tax and socia security deductions of $5,637, arent deduction of $1,000, and “Allowance
from Group” income of $500 per month, bringing the debtor’ stotal net monthly incometo $11,863. The
debtor ligts his current monthly expenditures at $3,096, leaving him excess monthly income of $8,767.

In the statement of financid affairs, the debtor discloses that during the year preceding the
bankruptcy filing, he made gifts of jewdry totding $16,500 to his mother and girlfriend and chariteble
donations of $5,000. The debtor dso indicatesthat he paid creditors sumstotaing $27,990 within the 90

days preceding bankruptcy.

.
11 U.S.C. § 707(a)? provides that a bankruptcy court may dismissa chapter 7 case for “cause.”
Although a debtor’ slack of good faithis not listed inthe statute as an example of cause judtifying dismissa
of achapter 7 case, the Sixth Circuit Court of Appeds has expresdy hdd that that because a debtor’s

good fath is an “impliat jurisdictiond” or “threshold requirement” in al bankruptcy cases, lack of good

2The court may dismiss a case under this chapter only after notice and a hearing and
only for cause, induding—

(1) unreasonable delay by the debtor that is prejudicid to creditors;
(2) nonpayment of any fees or charges required under chapter 123 of title 28; and
(3) falureof the debtor inavoluntary caseto file, within fifteendays or such additiond time
asthe court may alow after the filing of the petition commencing such case, the information
required by paragraph (1) of section 521, but only on a motion by the United States
trustee.

11 U.S.C. § 707(a).



fathisavalid cause for dismissal under 8 707(8). See Indus. Ins. Servs., Inc. v. Zick (In reZick), 931
F.2d 1124, 1127 (6th Cir. 1991). The Zick court noted that “[t]he facts required to mandate dismissal
based uponalack of good faithare as varied as the number of cases,” id. (quoting In re Bingham, 68 B.R.
933, 935 (Bankr. M.D. Pa. 1987)), with the court finding particular merit in the “smell test” described in
Morgan Fiduciary, Ltd. v. Citizens& S Int’| Bank, 95 B.R. 232, 234 (S.D. Fla. 1988).2 InreZick,
931 F.2d at 1127-28. The Sixth Circuit aso quoted fromitsdecisonininreKrohn, 886 F.2d 123 (6th
Cir.1989), observing that the following language therein was “ingructive ... asto 8 707(a)” of the
Bankruptcy Code even though Krohn dedt with dismissa under 8§ 707(b) for substantid abuse:
Thosecourtswhichhave reviewed the legidaive history, have generdly concluded

that, in seeking to curb “ substantia abuse,” Congress meant to deny Chapter 7 relief to the
dishonest or non-needy debtor.

The gods of bankruptcy areto provide an honest debtor with afresh start and to
provide for an equitable distribution to creditors. The debtor herein, dthough he has
minima assets, appearsto be seeking a“ head start” withno attempt to deal with creditors
on an equitable basis.

InreZick, 931 F.2d at 1128 (quoting In re Krohn, 886 F.2d at 127-28).

Notwithstanding the foregoing, the Zick court cautioned that:

3In dismissing the bankruptcy case for lack of good faith, the bankruptcy court in Morgan
Fiduciary observed that the debtor’ s petition “fals to pass the ‘smell test.”” Morgan Fiduciary, Ltd. v.
Citizens& S Int’'| Bank, 95 B.R. at 234. Upon gpped, the didtrict court upheld thedismissd, finding the
bankruptcy judge’ s “perception, and candor in expressingit” to be “asound exercise in judicia decison-
making.” 1d. The court quoted with approva the late Irwin Younger's observation that “the most
important item in the courtroom and al too seldomused isthe judge snose. Any trid judgewill inevitably
come to the conclusion on occasion that a certain case or claim or defense hasabad odor. Smply put,
amater smdls. Some smell so bad they stink.” Id.
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Dismissal based on lack of good fath must be undertaken on an ad hoc bass.

[Citation omitted.] It should be confined carefully and is generdly utilized only in those

egregious casesthat entail concealed or misrepresented assets and/or sources of income,

and excessve and continued expenditures, lavish lifestyle, and intention to avoid alarge

single debt based on conduct akin to fraud, misconduct, or gross negligence.
InreZick, 931 F.2d at 1129.

The Sixth Circuit Court of Appeds decided the Zick case in 1991. Since that time, the Sixth
Circuit has not revisited the issue of a chapter 7 debtor’s good faith in a reported opinion, but has
cons dered whether debtorsfilingunder other chapters should have their cases dismissed for lack of good
fath. On each occasion, the court has held that good faithdeterminations are to be based on atotdity of
the circumstances.  See Alt v. United Sates (In re Alt), 305 F.3d 413, 419-20 (6th Cir. 2002)(The
court noted that the totality of the circumstancestest used to determine whether achapter 13 planhasbeen
proposed ingood faith should smilarly be used to determine whether chapter 13 debtor hasfiled petition
in good faith, athough “given the more severe consequences, ... ‘the bankruptcy court should be more
reluctant to dismiss a petition under Section 1307(c) for lack of good faththanto reject a plan for lack of
good fathunder Section1325(a).””); Trident Assocs. Ltd. P’ shipv. Metro. Lifelns. Co. (InreTrident
Assocs. Ltd. P’ ship), 52 F.3d 127, 131 (6th Cir. 1995); Laguna Assocs. Ltd. P’ ship v. Aetna Cas. &
Sur. Co. (InreLaguna Assocs. Ltd. P’ ship), 30 F.3d 734, 738 (6th Cir. 1994)(In both casesthe court
hdd that dismissal of a chapter 11 case for lack of good faith must be based on the totdity of the

circumstances.). Accordingly, in order to determine in the present case whether the debtor has sought

bankruptcy rdief ingood fath, this court must examine the totdity of the circumstancesto seeif they satisy



the Zick criteria®

To ad inthis examingtion, courts have identified certainreevant factorswhichbear onthe debtor’s
good fath, withthe most frequently cited lis being found in In re Spagnolia, 199 B.R. 362 (Bankr. W.D.
Ky. 1995):

1. The debtor reduced his creditors to a Sngle creditor in the months prior to filing the
petition.

2. The debtor faled to make lifestyle adjustments or continued living an expangve or lavish
lifestyle.

3. The debtor filed the case in response to a judgment pending litigation, or collection
action; thereis an intent to avoid alarge single debt.

4. The debtor made no effort to repay his debts.

5. The unfairness of the use of Chapter 7.

6. The debtor has sufficient resources to pay his debts.

7. The debtor is paying debts to insders.

8. The schedules inflate expenses to disguise financia well-being.

9. The debtor transferred assets.

10. The debtor is over-utilizing the protection of the Code to the unconscionable detriment
of creditors.

11. The debtor employed a deliberate and persstent pattern of evading a Sngle mgjor
creditor.

12. The debtor failed to make candid and full disclosure.

13. The debts are modest in relation to assets and income.

“The Sixth Circuit in Zick did not specifically address who has the burden of proof as to the
debtor’ sgood fathor lack thereof but did citewithapproval ina string citation the case of In re Bingham,
68 B.R. 933 (Bankr. M.D. Pa. 1987)(Where debtor’ sgood fathis put into question, the debtor bears the
burden of proving that the filing was made in good faith.). And, as previoudy noted, the court observed
that good faith isan implicit jurisdictiond requirement, whicha so suggeststhat the debtor has the ultimate
burdenof proof. See Mich. Nat. Bank v. Quality Dinette, Inc., 888 F.2d 462, 466 (6th Cir. 1989)(The
party bringing the action in federa court bears the burden of establishing that jurisdiction exists). Other
courtsdisagreeontheissue. Compare Inre Tamecki v. Frank (Inre Tamecki), 229 F.3d 205, 207 (3d
Cir. 2000)(“ Once aparty cdlsinto questiona petitioner’ s good faith, the burden shifts to the petitioner to
prove his good faith.”) with In re Johnson, 318 B.R. 907, 912 (Bankr. N.D. Ga. 2005)(Burden ison
moving party to demondtrate that cause exists for dismissa of Chapter 7 petition for lack of good faith.).
Regardless of whichparty has the burden of proof, this court concludes as discussed infra that the debtor
has not filed this chapter 7 case in good faith.



14. There are multiple bankruptcy filings or other procedurd “gymnastics.”

Id. at 365. Generdly, “[t]he existence of only one of thesefactorswill not ordinarily support dismissa ‘for
cause’ under 8§ 707(a), but the presence of acombination of factorswill usudly suffice” In re Eddy, 288
B.R. 500, 505 (Bankr. E.D. Tenn. 2002)(citing In re Spagnolia, 199 B.R. at 365).

These Spagnolia factorsare referenced by the movant Jerry Gayoninthe ingtant case. According
to Mr. Galyon, the debtor filed his chapter 7 case in bad faith because: (1) he has $8,767 of excess
disposable monthly income; (2) he has made no lifestyle changes and no effort to repay his debts, as
evidenced by his gifts of jewdry totaling $16,500 in the nine months proceeding the bankruptcy filing; (3)
the bankruptcy filingwas for the purpose of avoiding the debts cosigned by Mr. Gayon, which represent
48.4% of the debtor’s tota lidbilities, (4) the debtor dlowed an employee to embezzle funds from
MediCenter; (5) the debtor made unauthorized withdrawals from MediCenter; and (6) the debtor’s
schedules and statement of financid affairs are incorrect because the debtor listed the stock as having no
value and failed to include the retirement account on his statement.

In response, the debtor denies that his bankruptcy case was filed in bad faith and contends that
unlikeZick, he did not file bankruptcy with“theintentionto avoid alarge Sngle debt based on conduct akin
to fraud, misconduct, or gross negligence.” SeelnreZick, 931 F.2d at 1129. Tothe contrary, notesthe
debtor, he has 46 general unsecured creditors and the debts he cosigned with Mr. Galyon represent less
thanhdf of histotal debt. Asto hisprepetition gifts, the debtor statesthat they were not extravagant given
hisincome at thetime. Thedebtor deniesthat he permitted an employee to embezzle funds or that he made
unauthorized withdrawds from his business, noting that his withdrawals were sdary. The debtor aso

disputesthe contentionthat his schedules and statement of financid affairsare erroneous. He observesthat



he disclosed his retirement account on Schedule B and athough he has since learned that the stock which
he thought was in atrust in actudity belongs to him, he notes that he did in fact disclose the stock and has
turned the stock over for liquidationto the chapter 7 trustee, dong withthe vaue of the prepetition giftsthat
he made to the mother and girlfriend. The debtor denies that he has made no attempt to repay his debts,
dting the $27,990 in payments he made to creditors within the 90 days preceding his bankruptcy filing.
Findly, asto his high income, the debtor respondsthat after his bankruptcy filing, hisincome subgtantialy
reduced, that he has only worked part-time and has had periods of unemployment of up to two months.

The hearing on Mr. Gayon’'s motion to dismiss was hdd on August 19, 2004. The only two
witnesses were Mr. Galyon and the debtor. No documentary evidence was submitted other than two
letters from Mr. Gayon to the debtor dated October 30, 2003. Little tesimony was dlicited by ether
counsdl. To edtablish lack of good faith, Mr. Gayon relied primarily on the information set forth in the
debtor’ s schedules regarding income, prepetitiongifts, etc., while the debtor based his defense chiefly on
the belief that ability to pay, Sandingaone, does not congtitute lack of good faithand that the Zick standard
for lack of good faith has not been satisfied because he did not engage in fraud, misconduct, or gross
negligence and he has a subgtantiad number of creditors. In this regard, the following testimony was
presented, dthough after hearing the evidence, the court waseft withthe impressionthat the “whole story”
had not been told by ether party.

The debtor testified that he purchased the wak-in dinic from Dr. Davenport even though it was
a“kind of snking ship” because he enjoyed the rapport of the saff, saw familiar patients and cases, and
wanted the dinic to survive because it serviced aneed inthe community. When asked how he had planned

to fufill both his obligations to the MediCenter in Pigeon Forge and to his anesthesiologst group in
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Morristown, the debtor testified that he thought that hiswork at the Morristown/Hamblenhospital would
not be as demanding as a the Universty of Tennessee Medicd Center and that he believed that he would
be off early during the week and on weekends. The debtor indicated that this expectation did not prove
to be correct, and dthough he did not state how many hours aweek he worked at the hospitd, he did state
that he worked approximately 40 hours per week as medicd director of MediCenter, with 15-20 hours
per week being during office hoursand the rest after hours doing adminigrative activities. In addition, the
debtor stated that he spent “some time”’ overseeing the Medi Spas.

The debtor tetified that he paid himsalf monthly draws of between $4,000 and $5,000 per month
from the MediCenter, depending on the clinic’ s financia condition, until February 2003 when the dleged
embezzlement by the office manager was discovered. The debtor stated that these draws had been
authorized by Mr. Gayonand were permitted under the parties writtenagreement, provided the other hbills
of the dinic were pad firs. Mr. Galyon disputed both of these contentions, citing paragraph 6 of the
agreement which provides that “[g]ll monthly payments induding but not limited to the lease payments,
utilities payments, employees sdaries, taxes, insurance, supplies and bank notes shdl be pad prior to
disbursements betweenthe [debtor] and [Mr. Galyon].” Inthisregard, the contract aso provided that the
debtor “will disburse profits from business at least quarterly” athough there was no indication that
MediCenter was ever profitable or that profits were disbursed during the time M edi Center was operated
by the debtor.

Thedebtor tedtified that after the office manager left, “it was chaosinthe [Medi Center] office” that
the permanent makeup artist on saff and the employee hired to do marketing for the M edi Spas attempted

to help out withthe bookkeeping while the debtor found a new office manager. Whether a new manager

11



was ever employed was not stated, but the debtor did continue withhis Medi Spaplans, which hebelieved
would generate enough cash to “bail-out” the MediCenter. The MediSpas failed to generate profits and
the debtor closed the spas after only afew months of operations. The debtor testified that he attempted
to mitigatethe losses fromthe M edi Spas by leasing their |aser equipment to other doctors and that acouple
of doctors used the equipment for aweek, but thar limited use did not generate enough money to cover
the equipment’ s lease payments.

The debtor tedtified that until February 2003, the monthly payments to Mountain Nationd and
Sevier County Banksinrepayment of the loans from these banks to the debtor and Mr. Galyon had been
made by MediCenter. The debtor intidly testified that he made no persona payments on ether of these
debts but later in histestimony stated that he could not recal if he had personaly paid ontheloans. The
debtor indicated that he paid other debts of MediCenter fromhis personal account (e.g., $4,500 in payroll
taxes, “rent at least once,” “payrall a couple of times’) and estimated that he invested roughly $50,000 in
attempits to keep the MediCenter open. The debtor tedtified that in the 90 days before his bankruptcy
filing, he paid $14,545 onhis persona credit card debt and paid $6,750 to Jared for jewelry he purchased
for hismother or girlfriend.

According to the debtor, while he did not consult Mr. Galyon concerning daily operationd
decisons, “early on [he] kept [Mr. Gayon] informed” of MediCenter’s condition and consulted Mr.
Gayonmorefrequently after the office manager |eft, dthough the debtor admitted that he could be difficult
toreach. Thedebtor testified that he discussed the opening and closing of the Medi Spaswith Mr. Galyon,
but did not consult him before closing the MediCenter. The debtor admitted that on one occasion when

the staff of MediCenter had beenunable to reach him, the staff contacted Mr. Galyonwho provided funds
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to cover a $13,000 payroll check for MediCenter nurse practitioner, Jenny Blakemore, when she was
threstening to quit, and that throughout 2003, Ms. Blakemore routindy did not cash her payroll checks
because there were inaufficient funds to cover the checks.

The debtor attributed the failure of the MediCenter and his resulting chapter 7 filing to the office
manager’ s embezzlement from the MediCenter. The debtor admitted, however, that he “didn’t keep a
close enough eye on[the MediCenter],” “gave the office manager too much opportunity to misuse funds,”
and was" spread way too thinto keep afirm reign on everything.” The debtor concluded that “ once things
started in motion they ... spun out of control” and he “didn’'t see an end to it and ... didn’'t think
[MediCenter] could survive.” The debtor testified that he talked to another doctor about taking over the
clinic, but that when these talks were unsuccessful, he decided to close the facility.

The debtor tedtified that at the time he filed his bankruptcy petition, it was his intention to leave
Tennessee and join amedica group in Texaswherehissal ary would continue to be gpproximately $18,000
amonth. He was frustrated with and believed he was being treated unfairly by the Morrisown/Hamblen
County Hospita which had him undergo three urine screenings for drugs within a Sx-month period. The
debtor testified that the drug test results had been negative, but because he bdieved that rumors of drug
use would adversdy affect his reputation, he voluntarily resgned from his employment with Hamblen
Anesthesain early December 2003 even though he had not yet signed a contract with the Texasmedicd
group with which he had been negatiating.

Employment withthe Texas group subsequently fdl through when concerns about dleged drug use
by the debtor were communicated to the Texas practice. Asareault, the debtor had no incomein January

and February 2004 and only sporadic income thereafter when he began doing contract work for an
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anesthesia services gaffing company. His gross monthly income for March, April, May, and June 2004
was respectively $18,000, $5,000, $5,000, and $0, with his grossincome for July 2004 between $4,000
and $5,000. Atthetimeof the hearing in August, the debtor testified he had found employment in Dalas
earning $15,000 per month, although a contract had yet to be signed.

Ladly, thedebtor testified that he hasno prior bankruptcy filings that he has accumulated no assets
gncethefilingof his chapter 7, and that he has made no paymentsto family members. Inlight of hislimited
post-petition income, his only monthly post-petition expenditures have been rent, food, and malpractice
insurance of $1,200 per month.  In addition, since April 2004, he has been paying the chapter 7 trustee
the monthly sum of $2,700.

Mr. Gayon testified he had no involvement with the operations of Medi Center and only provided
financid backing. He stated that after the debtor informed him of the dleged embezzZlement in January or
February 2003, they only had two subsequent conversations. According to Mr. Gayon, he made
numerous attempts to contact the debtor but the debtor would not returnhis cdls or answer hisletterswith
the exceptionof one letter inreferenceto the Seymour MediSpa. Mr. Galyon denied any involvement with
the Medi Spasand denied that the debtor discussed the MediSpas' closureswithhim. Asprevioudy noted,
Mr. Gayon denied authorizing any sdary payments to the debtor and testified that the sums withdrawn by
the debtor from Medi Center totaled $50,000.

Mr. Gayontedtified that asaresult of the debtor’ s default he hasbeen called uponto pay the debts
to Sevier County Bank and Mountain Nationa Bank. He stated that he has paid approximately $22,000
to Sevier County Bank in full stisfaction of thet obligation and has been paying Mountain National Bank

monthly paymentsof $2,500. Mr. Galyon aso testified that the chapter 7 trustee had advised him that he

14



would be abandoning the bankruptcy estate’ s 51% interest in MediCenter and the trustee had permitted
him to pursue collection of the numerous insurance claims owed to MediCenter, to the extent the monies
collected did not exceed the amounts owed to Sevier County Bank and Mountain National Bank. Mr.
Gayon tedtified that he had aready formed anew professiond limited ligbility company that would own
and operate amedical clinic a the old MediCenter Ste, under the supervisonof Dr. Larry Davenport, the
former owner of MediCenter.

The two letters submitted into evidence are both dated October 30, 2003, and are from Mr.
Gayonto the debtor. Inoneletter, Mr. Gayon statesthat he has been unsuccessful in hisattemptsto reach
the debtor and that the debtor had failed to return his cals. Mr. Gayon aso dates that he “called the
MediCenter and it was closed. It seemsit is closed every time | cdl. | caled for you a Morristown
Hamblen Hospitd and was advised that you were on vacation.” The letter dso indicates that the debtor
had previoudy advised Mr. Gayon that he planned to tak to another doctor about working at or
purchasng the M edi Center and Mr. Galyon asked for an update on this. Mr. Galyon expresses concern
about what he views as the debtor’ s “dilatory attitude” toward him and the MediCenter, concerns about
the ability of MediCenter to meet itsfinancid obligations, and concerns about the debtor’ s hedth. Inthe
other letter, presumably the second letter written, Mr. Galyon states that he recelved informationat noon
that day that the debtor was closing the MediCenter, the Pigeon Forge Spa and the Seymour Spa. Mr.
Gadyon requestsin the | etter that the debtor provide him with various financid information, including alist
of dl the assets and lidhilities of the Medi Center and the spas, and questions whether the debtor dams that

he provided notice to Gayon of the intended closures.
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I1.

Applyingthe Spagnolia factors cited supra and other cond derations oftenfound inbad faithcases,
it mus firg be noted that there is no evidence that the debtor herein reduced his creditors to a single
creditor in the months preceding his chapter 7 filing, that heis paying debtsto insders, or that he has been
trandferring assets to evade creditors. Smilarly, it must be noted that this is the debtor’ sfirst bankruptcy
filing and there is no indication of “procedurd gymnagtics” In re Spagnolia, 199 B.R. at 365.

And, contrary to Mr. Galyon's assertions, the court does not find that the debtor failed to make
afull and complete disclosure of hisfinancid condition in his schedules and statement of financid affairs,
at least with respect to his stock and retirement account. As evidence of the debtor’s alleged bad faith,
Mr. Gayon cites the fact that the debtor valued his stock at $0, when it actudity it was worth
aoproximately $30,000, and pointsto the debtor’ sfalureto list his retirement account in the pension funds
section of his satement of financid affairs. However, the debtor testified thet at thetime of hisbankruptcy
filing he had listed the stock only as a formality because he believed, based on conversations with his
parents and his attorney, that the stock would not be an asset of the estate because it washdd intrust for
him. This tesimony was not contradicted and thereis no indicationthat the stock’ s val ue was understated
to midead creditors. Asto the omission of the retirement account from the statement of financid effairs,
the court agrees with the debtor that the retirement funds were appropriately listed in Schedule B; the
Pengon Funds section of the statement of financid affairsisingpplicable to individua debtors.

Nonetheless, the court is bothered by the debtor’ sincluson of MediCenter’ s debts and assetsin
his schedules. MediCenter was and is a separate legd entity from the debtor, and as a generd rule the

debtor would not be lidble for the debts of MediCenter absent the execution of aguaranty. The inclusion
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of MediCenter’s debts without any indication as to the debtor’ s own persond liahility for the obligations
ismideading and makesit impossble for the court to accuratel y determine the debtor’ sactual indebtedness.
A mgjority of the scheduled obligetions are open account debts of the business and areview of the proofs
of dam filed indicate that many are asserted soldy againg MediCenter.  One of the clams scheduled by
the debtor is for apersond loan from Charles Cooke inthe amount of $100,000. Y et the proof of clam
filed by Mr. Cooke indicates that he is the husband of MediCenter employee Londa Cooke and that his
damof $89,775.54 isfor medicd expensestheinsurance company refused to pay due to lack of coverage
caused by MediCenter’ s failure to pay the insurance premiums. Whether the debtor would be ligble for
these and other debts of MediCenter has never been established.

Furthermore, the court concludes that the debtor has sufficient resources to pay his debts, that he
made little effort to repay his debts, and that the use of chapter 7 to evade his obligations is an “over-
utiliz[ationof] the protection of the Code to the unconscionable detriment of creditors.” Inre Spagnoliga,
199 B.R. at 365. While ability to pay, sanding done, is generdly insufficient to establish a debtor’ s lack
of good fath in filing bankruptcy, it is afactor that a court may properly consider in evauating the totdity
of the circumstances. Merritt v. Franklin Bank (In re Merritt), 211 F.3d 1269, 2000 WL 420681, at
**3 (6th Cir. April 12, 2000)(unpublished op.)(citing Inre Spagnolia, 199B.R. at 366). The Sixth Circuit
Court of Appeds implicitly reached this concluson in Zick when it observed that its satement in Krohn
that “Congress meant to deny Chapter 7 relief to the dishonest or non-needy debtor” gpplied not only to
dismissas under 8707(b) but asofor causeunder 8 707(a). Inre Zick, 931 F.2d at 1128. SeealsoIn
re Merritt, 2000 WL 420681, at ** 3 (dismissing case where debtor had substantial income and assets,

faled to dter his lifetyle, and faled to disclose assets on his schedules); In re Emge, 226 B.R. 396
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(Bankr. W.D. Ky. 1998)(lack of good faith found where debtor, inter alia, had sufficient resourcesto
pay her debts and had made no lifestyle adjustments); In re Griffieth, 209 B.R. 823 (Bankr. N.D.N.Y.
1996)(chapter 7 filedinbad faithwhere debtors had not made good faith attempt to pay primary creditor,
had refused to engage in any bdt-tightening, and could pay approximately one-hdf of debt while
maintaning current lifestyle). When the debtor filed for bankruptcy reief, he had by his own admission,
excess digposable income of $8,767 per month. This amount did not include $300 per month that the
debtor contributed to charity, nor did it take into account that the debtor, an unmarried individud with no
dependents, was spending excessive amounts of $1,000 per monthfor rent, $750 per monthfor food, and
$200 per month in clothing. Contribution of merely the excess disposable income and the $300 monthly
charitable donation to repayment of the debtor’s obligations would in only 36 months repay creditors
$326,412, or approximatey 66% of the debtor’s scheduled debts totaling $492,287.80. And, if the
debtor has no or limited ligbility for the 30-odd debts totaling $143,692.40 whichappear to belong soldly
to MediCenter, the debtor could dmost pay hisdebtsinfull (some 94%) within the same three year period.
Cf.InreGriffieth, 209 B.R. a 831 (determination of lack of good faith included observationthat without
disurbing their relatively elevated lifestyle, debtors could fund approximately $260,000 into a repayment
planover asxty monthperiod that would repay approximately one-haf of debt owed to primary creditor).
Seealso In re Maide, 103 B.R. 696, 700 (Bankr. W.D. Pa. 1989)(“ This Debtor who has acted in bad
fath and is ale to meet his obligations cannot use this court as an escape hatch smply because he has
primarily business debts, the existence of which preclude a § 707(b) andyss. In enacting the 1984
amendments Congress intended to encourage repayment whenfeasible. When that intent is coupled with

abad faith filing, there exigts cause to dismiss pursuant to § 707(a).”).
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Asto whether the debtor made any effort to repay his debts prepetition, the debtor did testify that
he paid some of Medi Center’ shillswithhis own funds prior to the bankruptcy filing. However, during the
nine months prior to the filing and while the debtor and Medi Center were inthe debtor’ swords, “just trying
to hang on by their fingernails,” the debtor was giving $100 a week to charity and making lavish gift
purchasesfor his mother and girlfriend. In February 2003, the debtor gave his mother a$9,000 diamond
bracelet; in July 2003, he gave his girlfriend a $2,500 bracelet and subsequently in August 2003 he gave
her a$1,100 watch. Then, in September 2003, the month before the Medi Center closing, the debtor gave
his mother another bracelet, this one at acost of $3,000. Also, sometime during this same time frame, the
debtor gave his girlfriend a $900 necklace. Discretionary expenditures such as these belie the debtor’s
assertionthat he is seeking bankruptcy relief ingood faithand indicateto the contrary that the debtor wishes
to maintain his current lifestyle at the expense of his creditors®

The unfairness of the debtor’s use of chapter 7 is further illustrated by the debtor’s behavior in
operaing and closng the medicd dinicand spas.  In agreeing to manage and supervise the clinic while he
wasal ready committed full-time at the M orristown/Hamblen Hospitd, the debtor admittedly spread himsdlf
too thinand his negligent supervisonof the g&ff led to its demise. These problemswere only compounded

by the debtor’ s decisionto openand supervisetheill-fated medica spas. Y et, even though the Medi Center

°At the same time that the debtor was purchasing extravagant gifts for loved ones, he was
borrowing fromaM edi Center employeeto cover expenses. The debtor listsin his schedulesan unsecured
debt of $22,618 to Londa Cooke for “persona loans.” Ms. Cooke has filed a proof of daminthiscase
assarting she is owed $164 inunpaid wages as a M edi Center employee and $24,800.98 for money loaned
to MediCenter. Attached to the proof of clam is a statement signed by the debtor promising to be
persondly respons ble for amountsborrowed. Additiond supporting documentsdetail cash advancesfrom
Ms. Cooke' s credit cards dating from May to August 2003 used to pay MediCenter expenses.
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was losng money, there was no indication that the debtor attempted to sell the business, sought other
financing, or even met with the co-owner of MediCenter in an atempt to resolve hisfinancid difficulties,
other than the debtor’ sreferenceto talking to another doctor about taking over thedinic. And, when this
one option fel through, the debtor unilateraly closed the dinic and went on vacation, leaving it up to an
unidentified third party to inform Mr. Galyon who held a49% interest in MediCenter of the closure. The
debtor compl eted the walking away process by filing for bankruptcy relief less than amonth later and then
quitting his lucrative job to return to Texas, in effect washing his hands of the whole financid messherein
Tennessee. Thisconduct isespecialy unconscionablewhen thetimeframeistakeninto congderation. The
opening and closing of the MediSpas, the closing of the medica dlinic, and the debtor’ s bankruptcy filing
dl took place less than a year after the debtor signed the agreement with Mr. Galyon on December 3,
2002, and only 18 months after the debtor purchased MediCenter from Dr. Davenport.

Not every debtor isentitled to the “fresh start” bankruptcy provides. Asthe Sixth Circuit Court
of Appeds has explained:

The Bankruptcy Codeis intended to serve those persons who, despite their best

efforts, find themselves hopelesdy adrift in a sea of debt. Bankruptcy protectionwas not

intended to assst those who, despite their own misconduct, are attempting to preserve a

comfortable standard of living at the expense of thar creditors. Good faithand candor are

necessary prerequisitesto obtaining afresh sart. The bankruptcy laws are grounded on

the fresh Sart concept. There is no right, however, to a head art.
Inre Zick, 931 F.2d at 1129-30 (quoting McLaughlin v. Jones (In re Jones), 114 B.R. 917, 926
(Bankr. N.D. Ohio 1990)). The debtor in the present case desires to obtain a head gtart, rather than a

freshstart. He wantsto preserve his standard of living, his high income, and the discretion to make lavish

gifts and generous charitable donations from that high income rather than pay his creditors. His conduct
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amply failsto pass the good faith “smell test.”®

And, contrary to the debtor’ s assertion, this case does congtitute one of the egregious cases found
offengve by the Sixth Circuit in Zick. The two debts cosigned by Mr. Galyon constitute the debtor’s
largest obligation and represent over 48% of the debtor’s tota scheduled liabilities, including the
Medi Center debts.” Collection effortsby thesetwo entities prompted the debtor’ sbankruptcy filing. Thus,
the debtor is effectively avoiding alarge angle debt, the obligations cosigned by Mr. Gdyon. Cf. Inre
Merritt, 2000 WL 420681, at ** 3 (Zick standard of “intent to avoid alarge Sngle debt” satisfied by fact
that the two judgment debts which led to the bankruptcy filing arose out of the same transaction and

accounted for gpproximately 60% of the debtor’ s non-mortgage liahilities).

V.

In light of the foregoing, the court concludesthat the debtor did not file this chapter 7 case in good
faith and the case should be dismissed for cause pursuant to 8 707(a). However, because dismissd isa
harsh remedy, the court will permit the debtor abrief period in which to convert voluntarily to chapter 11
or 13. If the debtor so eects, the dismissa will not take effect. An appropriate order will be entered

contemporaneoudy with the filing of this memorandum opinion.

The fact that the debtor’ sincome decreased postpetition is irrelevant to the question of whether
the debtor was acting in good faith a the time he filed for bankruptcy relief.

"If what appearsto be MediCenter debts were excluded, the obligations cosigned by Mr. Galyon
would represent 61% of the debtor’ s ligbilities, easlly amgority.
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FILED: February 17, 2005
BY THE COURT

19

MARCIA PHILLIPS PARSONS
UNITED STATES BANKRUPTCY JUDGE

22



